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During the past three years, there have been revol utionary

changes in the lawrelating to notions to reopen. 1In addition to
the regul ations that were promulgated in July 1996, inposing
strict time and nunerical limtations on the filing of such

notions, the Board of Inmm gration Appeals ("the BIA" or "the
Board") and the U S. Court of Appeals for the Ninth G rcuit have
i ssued several significant precedent decisions relating to
notions to reopen, particularly notions to reopen in absentia

pr oceedi ngs.

This article discusses these recent devel opnents, focusing
on strategies to (1) reopen deportation proceedi ngs that were
conducted in absentia and (2) mtigate the harsh effects of the
time and nunerical limtations on other kinds of notions to
reopen.

l. REOPENI NG | N ABSENTI A PROCEEDI NGS

There are four different |egal standards that can apply to a
notion to reopen an in absentia proceeding. The applicability of
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one standard over another is often determ native of whether a
notion to reopen is successful. So, famliarity with the various
standards and the factors that determine the applicability of
each is crucial.

A Evi dence that the Alien Did Not Fail to Appear

Not every absence from a deportation or renoval hearing

constitutes a "failure to appear.”™ This is because the
immgration court's hearing notices do not specify the
courtroomin which the hearing will be conducted. |nstead,

the hearing notices instruct the alien to present hinself at
the inmigration court clerk's window.® Mre than
occasionally, an alien will arrive at the inmmgration court
but not find her way to the proper courtroomuntil after the
imm gration judge has entered an in absentia order. Such
cases, however, do not involve a "failure to appear” and are
not, therefore, subject to the strict requirenents that
woul d apply to an actual "failure to appear.” Romani V.

INS, 146 F.3d 737 (9th Cir. 1998). See also, Jerezano v.
INS, 169 F.3d 613 (9th Cr. 1999)("Wile an IJ need not
linger in the courtroomawaiting tardy litigants, so |long as
he is there on other business and the delay is short

it is an abuse of discretion to treat a slightly late

appear ance as a nonappearance.").

In Romani, for exanple, the alien arrived at the
courthouse pronptly at 9:00 a.m, the designated tinme for
her hearing. After waiting in line at the clerk's w ndow,
she was told to | ocate her nane on the bulletin board
outside the courtroom By the tinme she had done so, it was
9:20 a.m At that point, she located a | egal assistant from
the office of her attorney, who inforned her that the
imm gration judge had already entered an order of
deportation. So, she never actually entered the courtroom
When she noved to reopen, the inmmgration judge and the Bl A
applied the "exceptional circunstances” standard set forth
in the old INA § 242B and denied the notion. The N nth
Circuit, however, reversed. The court held that it was
i nappropriate to require the Romanis to show "exceptiona
ci rcunstances” for their failure to appear, because "under
t hese circunstances,” the Romanis "cannot be said to have
failed to appear.”

! In Los Angeles, for exanple, hearing notices uniformy instruct

aliens in deportation proceedings to appear at the Ofice of the Imrigration
Judge, 300 North Los Angeles Street, Room 2001, Los Angeles, California. Room
2001, however, is not a courtroom but rather the clerk's office.
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Reasonabl e Cause
1. When Does the "Reasonabl e Cause" Standard Apply?

There are at least two situations in which an
al i en seeking reopeni ng needs to denonstrate only
"reasonabl e cause" (as opposed to "exceptional
circunstances”) for his failure to appear: (1) in
excl usi on proceedi ngs? and (2) in deportation
proceedi ngs comenced by issuance of an order to show
cause before June 13, 1992 regardl ess of when the
notice of hearing was served. Lahmdi v. INS, 149 F.3d
1011 (9th Cr. 1998).

The latter circunstance was the subject of sone
confusi on because, prior to the Lahm di decision, the
Bl A and several federal courts had often suggested that
I NA 8 242B applies in any case in which "the notice of
the hearing was provided after June 13, 1992." Sharnma
v. INS, 89 F.3d 545, 547 n.2 (9th Cr. 1996); In re
Gonzal ez-Lopez, 20 | & N Dec. 644 (BI A 1993)("the
previously followed procedures . . . still remain in
effect where an in absentia order is nade
foll owi ng service or attenpted service of the notice of
hearing, for which the alien failed to appear, nade
prior to June 13, 1992"). This |anguage is dicta,
however, because in each of these cases, the order to

2

8 CF.R 8§ 3.23(b)(4)(iv). See also, Inre NNK- & V-S-, Int. Dec.
3312 (BI A 1997); Matter of Gonzal ez-Lopez, Int. Dec. 3198 (BIA 1993)(INA §
242B does not apply to exclusion proceedings); Matter of Haim 19 | &N Dec. 641
(BIA 1988); Matter of Nafi, 19 | & N Dec. 430 (BI A 1987). Also,"[t]hese
continue to have no tine or nunber restrictions regardless of the reason
asserted in the notion for failure to appear.”" EOR "Questions and Answers
Regarding EO R s New Appeal s and Mdtions Procedures” (May 1986) at 6.



show cause and the notice of hearing were issued prior
to June 13, 1992.°3

In Lahm di, the Ninth Grcuit distinguished these
cases and held that the "exceptional circunstances”
standard was not intended to apply to cases in which
the order to show cause was issued before June 13,

1992, because such OSCs generally do not include

advi sals about (1) the alien's obligation to informthe
imm gration court of any change of address, and (2) the
consequences of the alien's failure to appear at his or
her hearing. "In short, what Congress contenplated [in
enacting 8§ 242B] was a single integrated procedure to
be i npl enented sinultaneously and to be construed so as
to operate as a single whole.” Lahmdi, supra.

Congress did not intend that aliens would be subject to
the drastic consequences of 8§ 242B(c)(3) if they had
not "receive[d] the benefit of the enhanced notice
procedures first." 1d.

G ven the Lahm di court's focus on the INS s
obligation to advise aliens of (1) their obligation to
apprise the immgration court of any change of address
and (2) the consequences of a failure to appear, it is
highly likely that 8 242B woul d not apply in the
absence of such advisals even if the order to show
cause was issued after June 13, 1992. So, check those
old OSCs for the required advisal s!

2. What Constitutes "Reasonabl e Cause"?

Al though it would be inpossible to discuss the
nyriad circunstances which can constitute "reasonabl e
cause," a few of the nore comon scenari os nust be

3

See, Sharma, supra; Gonzal ez-Lopez, supra; De Mrales v. INS, 116
F.3d 145 (5th Cr. 1997); Fuentes-Argueta v. INS, 101 F.3d 867 (2nd Cir.
1996); cf. United States v. Perez-Valdera, 899 F. Supp. 181, 184 (S.D.N.Y.
1995) (exami ning 8 242B but applying the pre-8242B procedures when both the
order to show cause and the notice of hearing were issued prior to June 13,
1992).



addressed briefly.

a. Ineffective Assistance of Counsel

An attorney's failure to provide an alien
wi th proper notice of a hearing constitutes
"reasonabl e cause" for the alien's failure to
appear, Inre NK- & V-S-, Int. Dec. 3312 (BIA
1997), provided that the alien's notion to reopen
conplies with the substantive requirenents of
Matter of Lozada, 19 | & N Dec. 637 (BIA 1988).
In Lozada, the BIA held that:

. a notion to reopen based upon a cl ai m of
i neffective assistance of counsel should be
supported by an affidavit fromthe respondent
attesting to the relevant facts and
descri bing the agreenent that was entered
into with forner counsel

. before allegations of ineffective assistance
of counsel are presented to the Board, forner
counsel nust be inforned of the allegations
and all owed the opportunity to respond (any
subsequent response from counsel, or report
of counsel's failure to respond, should be
submtted with the notion); and

. if it is asserted that prior counsel's
handl i ng of the case involved a violation of
ethical or legal responsibilities, the notion
shoul d refl ect whether a conpl aint has been
filed with appropriate disciplinary
authorities regarding such representation,
and i f not, why not.

ld. at 639; see also, Matter of Gijalva, Int.
Dec. 3284 (BIA 1996). Cbviously, the nost
troubling part of Lozada is its suggestion that
the aggrieved alien nust file a State Bar

conpl aint against his fornmer counsel. Although
the State Bar will generally not act upon

conpl aints of sinple negligence, the BI A has nade
clear that it neverthel ess expects a conplaint to
be filed. See, In re R vera-Caros, Int. Dec.
3296 (BI A 1996) (alien's explanation for not filing
State Bar conplaint -- e.g. attorney's error was
nmere "inadvertence" -- was insufficient). Rarely

5



will it accept an explanation for the failure to
file a conplaint.*

b.  Lack of Notice Resulting froma Change of
Addr ess

An extremely common scenario finds the alien
in receipt of an in absentia order of deportation
because he or she noved without alerting the
immgration court of the new address. The Ninth
Circuit has made clear, however, that "there is
reasonabl e cause for failure to appear when an
alien has not received notice of the tinme and
pl ace of the hearing due to a change of address”
if the alien was not infornmed of the requirenent
that he or she advise the INS of any change of
address. Lahmdi v. INS, 149 F.3d 1011 (9th Cr.
1998), quoting Ubina-GCsejo v. INS, 124 F.3d 1314,
1317 (9th Cr. 1997).

Thi s appears to be a bl anket rule and thus
appl i cabl e regardl ess of the age, education, and
Engl i sh-speaking abilities of your client.

Lahm di, supra. So, in such situations, it is
i nperative that you exam ne the order to show
cause and determ ne whether it contains the
necessary advisal. |If it does not, and your
client was not otherw se inforned of his

obl i gati ons, the case should be reopened.

C. Traffic Probl ens

A general assertion that an alien was
prevented fromreaching his hearing on tinme by
heavy traffic does not constitute reasonable
cause. Inre S-A, Int. Dec. 3331 (BIA 1997).
Tar di ness because of traffic congestion can,
however, constitute reasonable cause if the
alien's account is detailed and corroborated. 1d.

In such cases, the BIA would |ike evidence of:

4

Cf., Esposito v. INS, 987 F.2d 108, 110-11 (2d Cr. 1993) (Post
Lozada case not requiring bar conplaint to establish ineffective assistance of
counsel); Figeroa v. INS, 886 F.2d 76 (4th Cir. 1989)(san®e).



. the alien's time of departure and how much
time he had allocated for travel to the
i mmgration court;

. the |l ocation of the heavy traffic;

. the reason for the unexpectedly heavy
traffic; and

. the efforts the applicant nade upon reaching
the imm gration court to alert personnel that
he had arrived and was available for his
heari ng.

C.  "Exceptional G rcunstances" or Lack of Notice under
Fornmer INA § 242B

Former I NA 8§ 242B(c) provides that "[a]ny alien who,
after witten notice required under subsection (a)(2) has
been provided to the alien or the alien's counsel of record,
does not attend a proceedi ng under section 242, shall be
ordered deported . . . in absentia if the Service
establ i shes by clear, unequivocal, and convincing evi dence
that the witten notice was so provided and that the alien
is deportable.” Such an order "may be rescinded only":

. upon a notion to reopen filed wthin 180 days
after the date of the order of deportation if the
alien denonstrates that the failure to appear was
because of exceptional circunstances (as defined
in subsection (f)(2)), or

. upon a notion to reopen filed at any tinme if the
alien denpnstrates that the alien did not receive
notice in accordance with subsection (a)(2) or the
alien denpnstrates that the alien was i n Federal
or State custody and did not appear through no
fault of the alien."®

Al t hough these strict requirenents are generally
applicable to deportation cases commenced before April 1,
1997, they do not apply to aliens who were served an order

° A nearly identical standard governs the reopening of in absentia

renoval proceedi ngs conducted under the new I NA § 240. See, part |.D. bel ow



to show cause or a notice of hearing before June 13, 1992.
If either the order to show or the notice of hearing was
served before that date, § 242B does not apply and the
deportation proceedi ng shoul d be reopened upon a show ng of
"reasonabl e cause" for the alien's failure to appear.
Lahm di v. INS, 149 F.3d 1011 (9th Cr. 1998).

1. Appealing an In Absentia Order Versus Filing a
Motion to Reopen.

Former I NA 8§ 242B provides that an in absentia
deportation order "may be rescinded only" through the
filing of a notion to reopen which establishes (1)
"exceptional circunstances,"” (2) inproper notice or (3)
that the alien was detained in State or Federal
custody. According to the Board, 8§ 242B' s "use of the
term only' nmakes this the exclusive nethod of
reviewing the in absentia order.”™ Matter of CGonzal ez-
Lopez, 20 | & N Dec. 644 (BIA 1993). But is it? |If
so, an alien subject to an in absentia deportation
order would be unable to challenge the inmgration
judge's finding of deportability. This is not what
Congress i ntended.

An alien ordered deported in absentia nust be able
to contest the finding of deportability through a
direct appeal to the BIA and then to the circuit court.
This is confirned by § 242B(c)(4) and
8 240(b)(5) (D), which authorizes the circuit courts to
review in absentia decisions for three possible flaws:
(1) the validity of the notice provided; (2) the
reasons for the alien's not attending the proceeding;
and (3) whether or not the alien is renovable. If the
circuit courts have jurisdiction to reviewthe
immgration judge's determ nation of deportability,
there is no reason that the BIA would not al so have
jurisdiction. Because of the wording of § 242B,
however, practitioners may be better advised to file a
direct appeal to the BIA rather than through a notion
to "rescind' the deportation order. The Board should
have jurisdiction over such an appeal because there is
a clear difference between a notion to reopen which
seeks to "rescind" an in absentia order and a direct
appeal which seeks to "reverse" it.

2. Est abl i shi ng "Exceptional C rcunstances."”
Exceptional circunstances are defined as

8



"circunstances (such as serious illness of the alien or
death of an immedi ate relative of the alien, but not

i ncluding | ess conpelling circunstances) beyond the
control of the alien.” [INA 8§ 242B(f)(2). To determ ne
whet her exceptional circunstances exist, immgration
judges and the Board nust | ook to the "totality of
circunstances.” Inre WF-, Int. Dec. 3288, slip op. at
17, citing, H R Conf. Rep. No. 955, 101st Cong., 2d
Sess. 132 (1990), reprinted 1990 U S.C C. A N 6784,
6797 ("The conferees expect that in determ ning whether
an alien's failure to appear was justifiable the
Attorney Ceneral will look at the totality of the

ci rcunstances to determ ne whether the alien could not
reasonably have been expected to appear."”).

The Board and the federal courts have recogni zed
the exi stence of "exceptional circunstances” in very
few cases. See, Sharma v. INS, 89 F.3d 545(9th Cir.
1996) (no "exceptional circunmstances,” where alien had
arrived at the deportation hearing between 45 m nutes
to an hour late due to traffic congestion and trouble
finding parking); Inre WG, supra (no exceptional
circunst ances where alien was on a fishing vessel for
enpl oynment at the time of his hearing, there was no
evi dence that he departed on the vessel prior to the
institution of the deportation proceedi ngs, and no
evi dence that he could not have returned at sone point
prior to the hearing). The nost significant published
cases, however, have concerned either allegations of

serious illness or the ineffective assi stance of
counsel .
a. Ineffective Assistance of Counsel

InInre Gijalva, Int. Dec. 3284 (BIA 1996),
the Board recogni zed that ineffective assistance
of counsel could be an exceptional circunstance.
There, the alien was "blatantly msled [by his
attorney] regarding the need to appear at the
schedul ed hearing.” 1In agreeing to reopen the
case, the Board found that "the |evel of
i nconpetence involved . . . establishes that the
respondent’'s absence was the result of exceptional
ci rcunstances."” Thus, the decision suggests that
a showi ng of ineffective assistance nay not
satisfy the statutory requirenment for reopening
absent a showing that the "l evel of inconpetence”
was excepti onal



In addition, any notion to reopen that is
based on the ineffective assistance of counsel
nmust conply with the requirenments of Matter of
Lozada, 19 | & N Dec. 637 (BI A 1988). See, part
|.B. 2.a above.

b. Serious |llness

Generally, an alien's claimof serious illness
nmust be supported by nore than the alien's self-
serving affidavit. Inre B-A-S-, Int. Dec. 3350
(BIA 1998) ("twi sted foot"); Inre J-P-, Int. Dec.
3348 (BI A 1998) ("strong headache"). The alien
must provi de evidence of the "cause, severity, and

treatnment of the alleged illness.” J-P-. In
assessing such clains, the Board will consider:
. the severity of the illness, Inre B-A-S-,

Int. Dec. 3350 (BIA 1998)("In general, a
“twisted foot' would not rise to the |evel of
a serious illness . . .); Inre J-P-, Int.
Dec. 3348 (BI A 1998) ("CGenerally, a common
headache woul d not rise to the level of a
serious illness . . .");

. whet her the notion is supported by nedi cal
evidence, B-A-S-, supra ("Wiere the alien
argues that his failure to appear resulted
froma “serious illness,"” we nornmally woul d
expect specific, detail ed nedical evidence to
corroborate the alien's claint);®

. the nature of the treatnent, B-A-S-, supra
(rejecting claimregarding the "all eged
seriousness of the injury" because "the only
treatnent . . . involved nmassagi ng the foot

6

re J-P-,

The | ack of medical evidence is not necessarily "dispositive." 1In

supr a.

10



with oil and taking Tylenol caplets to
alleviate [the] pain");’

! Where the alien clainms to have been treated with "hone renedies,"”

the Board wants corroboration in the formof: (1) affidavits fromroonmates or
friends, and (2) evidence "that free or |ow cost energency nedi cal care was
unavail able to the respondent in his area of residence at the tine of the
schedul ed hearing," J-P-, supra.

11



. whet her the alien was absent from work around
the tine of the alleged illness, J-P- ("we
find that any evidence of absence from work
due to an illness would normal ly bol ster a
respondent's claimthat the illness is
serious and that it constitutes exceptional
ci rcunst ances") ;8

. whet her the alien "nmade any attenpt to
contact the Immgration Court, either on the
day of his hearing or inmmediately thereafter,
to alert the court to his inability to attend
or to explain the reasons for his absence,”
B-A-S-, supra;?®

. the length of time that the alien delayed in
filing his MTR B-A-S- (suggesting that
failure to file MIR until nore than 3 nonths
after the in absentia hearing suggests a
"l ack of diligence"” that underm nes his

cl ai m 10
° Wiere the alien clainms that he missed work as a result of the
"alleged illness," however, the Board will expect "docunmentary evidence from
his enpl oyer to corroborate his claim" B-A-S, supra.

° In B-A-S-, the Board found that "[n]otifying the Inmgration Court

of the respondent's unavailability is a mnimal and | ogical step that, if not
taken, is a factor which tends to underm ne a claimof exceptiona
circunstances." See also, De Mirales v. INS, 116 F.3d 145, 149 (5th GCir.
1997) (considering the fact that the alien "made no effort to contact the court
beyond a cursory search for the phone nunmber" in finding that he failed to
establish "exceptional circunstances" for failure to appear).

10 This requirenment appears to clash with the Congressiona
determ nation that an alien subject to an in absentia order shall have 180

days in which to file a notion to reopen based on exceptional circunstances

12



3. Can a Motion Based on "Exceptional Crcunstances”
Ever be Filed Qutside the 180 Day Statutory
Peri od?

In sone situations, due process nay require the
immgration court or the BIA to accept a notion to
reopen based on "exceptional circunstances” outside of
the 180 day statutory period. Were an attorney's
m sconduct causes an alien to mss the 180 day
deadline, for exanple, there is a strong argunent that
due process requires the acceptance and adj udi cati on of
the alien's untinmely notion. In two recent cases,
however, the Bl A refused "to create an exception to the
180-day rule, where the failure to tinely file a notion
to reopen is due to the ineffective assistance of
counsel.” Inre Lei, Int, Dec. 3356 (BIA 1998); In re
A-A-, Int. Dec. 3357 (BIA 1998). Strangely, however,
the Board franed the issue as one of statutory
construction and never specifically addressed the
constitutional question of whether due process would
requi re the acceptance and adjudi cation of the
motion.* This was erroneous because although
"[c]learly the BIA has no jurisdiction to decide
guestions of the constitutionality of the immgration
laws . . . [i]t is equally clear that the Bl A does have
the authority to reopen cases to fix adm nistratively
correctabl e procedural errors, even when these errors
are failures to follow due process.” Liu v. INS, 55
F.3d 421, 425 (9th Cr. 1994). Thus, the "key is to
di stingui sh the procedural errors, constitutional or
ot herwi se, that are correctable by the adm nistrative

11

In Matter of A-A-, for exanple, the Board said sinply: "Had
Congress intended to provide for an exception to the 180-day tinme limt based
on the ineffective assistance of counsel, it could have done so." (Obviously,
this does not even begin to address the due process question that is presented
by gross ineffective assistance of counsel.

13



tribunal fromthose that lie outside the BIA s ken."
1d.* An immgration judge's refusal to accept a
notion to reopen that is untinely only because of the

i neffective assistance of counsel is surely the type of
"correctable” error that lies within the BIA' s ken.

Moreover, A-A- and Lei appear to be inconsistent
wi th several federal court decisions, in which the BIA
was ordered to accept untinely applications for
discretionary relief fromdeportati on where the del ay
was the result of ineffective assistance of counsel.
See Esposito v. INS, 987 F.2d 108 (2d. Gr. 1993) (the
Bl A nust review the nerits of applicant's untinely
appeal when ineffective assistance of counsel was the
cause); Rabiu v. INS, 41 F.3d 879 (2d Cr. 1994); Mdttto
v. District Director, 869 F.Supp. 80 (D. Mass. 1994).

4, Lack of Adequate Notice

A notion to reopen based on inproper notice of the
hearing can be filed at any time. |INA § 242B(c)(3); 8
CFR 8 3.23(b)(4)(iii). The nost common types of
such notions are di scussed bel ow.

a. Rebutting the Presunption of Proper Service

I NS has the burden of establishing by "clear
unequi vocal and convi ncing evidence" that witten
notice was provided to the alien. Were the notice of
heari ng was served by certified mail, however, there is
no requirenment that the certified mail receipt be
signed by the alien or a responsible person at his
address in order to effect service. Inre Gijalva,
Int Dec. 3246 (BIA 1995); Arrieta v. INS, 117 F.3d 429
(9th Gr. 1997)("We conclude that the BIA's ruling in

12

See al so, Rashtabadi v. INS, 23 F.3d 1562 (9th Cr.

1994) (petitioner's allegations of "due process violations," i.e. his
attorney's failure to obtain consent to adnmitting deportability, are "exactly
the sorts of procedural errors which require exhaustion."); Roque-Carranza v.
INS, 778 F.2d 1373 (9th Cr. 1985).

14



Gijalva is correct that notice by certified mail sent
to an alien's |ast known address can be sufficient
under the Act, even if no one signed for it.");
Fuentes- Argueta v. INS, 101 F.3d 867, 871 (2d Cir.
1996). Moreover, "where service of a notice of
deportation proceeding is sent by certified mai
through the United States Postal Service and there is
proof of attenpted delivery and notification of

certified mail, a strong presunption of effective
service arises." Gijalva. This presunption can be
overconme "by the affirmative defense of nondelivery or
i nproper delivery by the Postal Service." 1d. In

Arrieta v. INS, 117 F.3d 429 (9th Cr. 1997), the Ninth
Crcuit ruled that an alien can rebut the presunption
of effective service by show ng:

. her mailing address renai ned unchanged (even
if she had physically rel ocated);

. nei t her she nor a responsible party working
or residing at that address refused service;
and

. that there was nondelivery by the Postal
Ser vi ce.

Upon such a show ng, the burden would then "shift[] to
the INS to show that a responsible party refused
service." 1d. If the INS were unable to make such a
showi ng, the deportation proceedi ngs woul d have to be
r eopened.

b. Ineffective Assistance of Counsel

Where an attorney fails to provide his client with
noti ce of a deportation hearing, a notion to reopen
based on | ack of notice can be filed. Section
242B(a)(2)(A) provides that if personal service is not
practicable, witten notice shall be given by certified
mail to the alien or to the alien's counsel of record,
if any. This does not nean, however, that service of
the hearing notice upon counsel precludes an alien from
seeki ng reopeni ng based on | ack of notice. This is
because of the differing | anguage in 8 242B(c) (1)

(whi ch governs when an in absentia hearing may be
conducted) and 8§ 242B(c)(3) (which governs when an in
absentia order may be rescinded). Significantly, while

15



subsection (c)(1) permts a hearing to be held in
absentia where an alien fails to attend a proceeding
"after witten notice required under subsection (a)(2)
has been provided to the alien or the alien's counsel,"
section 242B(c)(3)(B) permts an alien to rescind such
an order where the alien can denonstrate that "the
alien did not receive notice in accordance with
subsection (a)(2)." As Board nenber CGuendel sberger
points out in his dissent in Matter of A-A-, supra,®®
"[t]his variance in the statutory | anguage denonstrates
that Congress intended for the alien, as opposed to the
alien's counsel as agent, to have notice of his or her
hearing for rescinding under section 242B(c)(3)." See,
INS v. Cardoza-Fonseca, 480 U. S. 421, 432 (1987) (it is
presuned that "Congress acts intentionally"” when it
"includes particular |anguage in one section of a
statute but omts it in another™). In such case,
however, the alien would presumably have to conply with
the requirenents set forth in Lozada, supra, including,
in nost cases, the filing of a conplaint with the State
Bar .

C. | nproper Service of the Order to Show Cause

Even if the alien received the notice of hearing,
the in absentia deportation order should be invalidated
on notice grounds if the alien denonstrates inproper
service of the order to show cause, because (1) proper
service of the order to show cause is an integral part
of providing the alien with proper notice of his or her
hearing and (2) an inmmgration judge has no
jurisdiction to order an alien's deportation if the
order to show cause was not properly served.

In order to denonstrate proper service of an order
to show cause or a Notice to Appear by certified mail,

2 In A-A-, supra, the Board did not consider this issue. so,

al t hough the argunent appears in a dissent, it was not rejected by the Board.

" "A party may raise jurisdictional challenges at any time during proceedings." Attorney's Trust v. Videotape

Computer Prods., Inc., 93 F.3d 593, 595 (9th Cir. 1996), citing May Dep't. Store v. Graphic Process Co., 637 F.2d 1211, 1216
(9th Cir. 1980).
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the INS nust present a signed certified return receipt.

Inre Gijalva, Int. Dec 3246 (BI A 1995) and Matter of
Huete, Int. Dec. 3144 (BIA 1991). |In Mtter of
Gijalva, the BIA held that notice of a deportation
heari ng:

nmust be given by certified mail to the alien or
his counsel of record, if any, with the
requirenent that the certified mail receipt be
signed by the respondent or a responsible person
at the respondent's address to acconplish personal
servi ce (enphasis added).?®
So, where the INS alleges service of the order to show
cause by certified mail but can not produce the
certified return receipt, the proceedi ngs shoul d be
reopened.

D.  "Exceptional Crcunstances" or Lack of Notice Under | NA
§ 240(b) (5) (9

The standards for reopening an in absentia renoval
proceedi ng under I NA 8 240(b)((5)(C) are nearly identical to
those for reopening an in absentia deportation proceedi ng under
former INA 8 242B. There are two principal differences. First,
under the new |l aw, the INS can establish proper service of the
char gi ng docunent (the Notice to Appear) by sinply show ng
"attenpted delivery [by regular mail] to the | ast address
provided by the alien.”™ It is unlikely, however, that a show ng
of nmere "attenpted delivery" of a Notice to Appear woul d satisfy
due process. See, Inre Gijalva, Int. Dec. 3246 (Bl A 1995) and
Matter of Huete, Int. Dec. #3144 (BIA 1991). Second, although
former 8§ 242B(f) defined "exceptional circunstances” as including

"serious illness of the alien or death of an imediate rel ative
of the alien,” the new | aw says that "exceptional circunstances”
i ncludes "serious illness of the alien or serious illness or
deat h of the spouse, child, or parent of the alien, but not
including | ess conpelling circunstances.” [INA 8§ 240(e)(1).

1. NUMERI CAL AND TI ME LI M TATI ONS

Under regul ations that took effect on July 1, 1996, notions
to reopen and reconsi der are now subject to strict tine and

1 This is quite unlike service of the notice of hearing, for which the INS must simply demonstrate attempted --

but not actual -- delivery.
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nunber limtations. GCenerally, after an order of deportation or
excl usi on becones admnistratively final, an alien is all owed
only one notion to reopen and one notion to reconsider. Subject
to limted exceptions (discussed below), a notion to reopen mnust
be filed wwthin 90 days of the decision, 8 CF.R 8 3.2(c)(2),
and a notion to reconsider nust be filed within 30 days of the of
the mailing of the decision. 8 CF.R 8 3.2(b).

This section exam nes possible strategies for presenting
mat eri al evidence that was discovered nore than 90 days after the
entry of a final renoval order.

A Motions to the Court of Appeals

Frequently, new evidence will conme to |light while your
client's case is on appeal to the circuit court. |If less than 90
days have el apsed since the entry of the Board of Inmgration
Appeal s’ decision, your client can file a notion to reopen with
the Board. If, on the other hand, nore than 90 days have
el apsed, you nmay be barred fromfiling a notion to reopen. Is it
possi ble in such cases to present the evidence to the Court of

Appeal s?
1. Motion to Renmand Pursuant to 28 U.S.C. § 2347(c)

28 U.S.C. 8 2347(c) allows individuals who are seeking
review of adm nistrative decisions to nove the Court of Appeals
for perm ssion to "adduce additional evidence.”" The noving party
nmust establish to the satisfaction of the court that:

. the additional evidence is material; and

. there are reasonable grounds for the failure to present
t he evi dence before the agency.

For nost aliens subject to an administratively final renoval
order, 28 U. S.C. 8§ 2347(c) wll not mtigate the harshness of the
90 day Iimt on the filing of a notion to reopen, because ||l RIRA
precludes a circuit court fromreceiving additional evidence
under 28 U.S.C. 8 2347(c) in cases in which a final order of
deportation, exclusion, or renoval was entered after Cctober 30,
1996. IIRIRA 8 309(c)(4)(B) and INA § 242(a)(1). See also,
Anerican-Arab Anti-Di scrimnation Commttee v. Reno, 119 F. 3d
1367 (9th Gr. 1997) ("I1RIRA expressly forecl oses the appellate
courts fromremandi ng such cases . . . for further factua

devel opnent under . . . 28 U . S.C. § 2347(c)").

So, 28 U . S.C. § 2347(c) remmins available only for aliens
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who presently have cases pending in the Court of Appeals and who
received an adm nistratively final order on or before Cctober 30,
1996. Mreover, the Eleventh Crcuit has suggested that even in
t hose cases, the use of 8 2347(c) would be inappropriate where it
woul d circunvent the regulatory preclusion against filing nore
than one MTR  Saiyid v. INS, 132 F.3d 1380 (11th Cr. 1998).

2. Judicial Notice

Where 28 U.S.C. 8§ 2347(c) is unavailable, it may be possible
to nmove the circuit court to take judicial notice of the new
evidence. A court may take judicial notice at any stage of the
proceeding. Fed. R Evid. 201(f). See, Opoka v. INS, 94 F.3d
392 (7th Cr. 1996)(taking judicial notice of the fact that
petitioner's wife had been granted suspension after the husband
was deni ed and reversed and renmanded in light of the wife's
grant).

The Ninth Crcuit is reluctant in immgration cases,
however, to take judicial notice of facts that are outside of the
adm nistrative record. See, Fisher v. INS, 79 F.3d 955 (1996),
In Fisher, an en banc panel of the Ninth Crcuit overrul ed at
| east four cases in which the Court had taken judicial notice of
evidence relating to current country conditions while reviewing a
Bl A deci si on denying asylum The court said that it could review
out-of -record evidence "only" where:

. the Bl A has consi dered the evi dence, or

. the alien noved the BIA to consider the evidence and
the Bl A abused its discretion by refusing to do so.

In all other cases, the court said, the alien's renedy is to file
a notion to reopen with the Board.

The court has, however, carved out one significant exception
to the Fisher rule. In Lising v. INS, 124 F.3d 996 (9th Gr.
1997), the Court held that Fisher does not preclude the Court
fromtaking judicial notice of the INS's owm records. See also,
Opoka v. INS, supra.

If the Court is wlling to take judicial notice of official
INS records, it may also be willing to take judicial notice of
official state docunents. The Court may, for exanple, be willing
to take judicial notice of the fact that an alien's state
crimnal conviction has been vacated, particularly where that
conviction is the basis for the renoval proceedings.
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B. Motions to the Board of | mm gration Appeal s

Generally, the Board will not accept a notion to reopen
that is filed nore than 90 days after it has rendered its
decision. This rule, however, is subject to three
exceptions.

1. Changed Gircunstances Wi ch Render an Alien Prim
Facie Eligible for Asylumor Wthhol di ng of
Deportation

The tinme and nunber limtations do not apply to
notions to reopen through which an alien seeks to apply
or reapply for asylumor wthhol ding of deportation
"based on changed circunstances arising in the country
of nationality . . . if such evidence is material and
was not avail abl e and coul d not have been di scovered or
presented at the previous hearing." 8 CF.R 8§

3.2(¢)(3)(ii).

The | anguage of 8 CF. R 8 3.2(c)(3)(ii) is to be
contrasted with
t he | anguage of I NA § 208(D), which establishes an
exception to the requirenent that asylum applications

be filed within one year of an alien's arrival. Under

that provision, changed circunstances -- which would

justify late filing of an asylum application -- are

defined as including either:

. changes in conditions in the applicant's country,
or

. changes in the applicant's objective circunstances

that create a reasonable possibility that
[the] applicant may qualify for asylum

Qovi ously, the exception for untinmely notions to reopen
is nore narrow, and at |east in unpublished deci sions,
it has been construed literally. In one case, for
exanple, the Second Circuit upheld the denial of an
asylum applicant's notion to reopen, because "the
argunent [that the applicant's] personal circunstances
had changed does not neet the standard set by the

regul ation.™ Boustati v. INS, 1997 U S. App. LEXIS
26397 (2nd G r. 1997)

The only published Board case addressing this
exception is Matter of J-J, Int. Dec. 3323 (BIA 1997).
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In that case, the alien had been denied asylum on
nexi s grounds. He subsequently filed a MIR -- outside
the normal 90 day period -- in which he presented
evi dence of arguably worsening country conditions. The
BIA ruled that the notion did not conme within the
asyl um exception to the 90 day rul e because it did not
alter the Board's conclusion that whatever harm he
faced was not on account of political opinion.

If an alien seeks to reopen in order to apply for
asylumin the first instance, she nust:

. "reasonably explain the failure to request asylum
prior to the conpletion of the . . . deportation
proceedings,” 8 CF. R 8§ 208.4(b)(4);

. show that she qualifies for an exception to the
requirenent that he file for asylumw thin one
year of his last arrival (by show ng either
"changed circunstances” or "extraordinary
ci rcunst ances” as defined in 8 C.F. R § 208.4);

. show that she is making the notion within 90 days
of the Board's decision or that she is excepted
fromthat requirenent (nost probably because of
changed circunstances in her home country), 8
CF.R 8§ 3.23(b)(4);

. show that the evidence is new, material, and could
not have been di scovered or presented at the
earlier hearing; and

. that she is prima facie eligible for asylum

See, Lainez-Otiz v. INS, 96 F.3d 393 (9th Gir.
1996) (al i en who seeks reopening in order to apply for
asyl um nmust both (1) reasonably explain his failure to
apply before the conpletion of the deportation
proceedi ngs and (2) show that the evidence he seeks to
present is material, previously unavailable and could
not have been discovered or presented at the earlier
heari ng) .

2. Joint Mdtions to Reopen
Motions to reopen that are "agreed upon by all the

parties and jointly filed" are not subject to the
normal tine and nunber limtations. 8 CF.R §
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3.2(c)(3)(iii); 3.23(b)(4)(iv). To seek the consent of
the INS for the filing of an otherwi se untinely notion
to reopen, practitioners nust contact the District
Counsel 's office that represented the Service during
the alien's immgration proceedings. Such a request
must be supported by affidavits or other evidentiary
material, including a conplete copy of the appropriate
application for relief, if applicable, and it mnust

i ncl ude the proposed joint notion in a format that

i ncludes a signature block for the INS attorney.

Only the District Counsel or a designated Deputy
District Counsel is permtted to sign a joint notion.

Service consent to the filing of a joint notion will be
given only where there are "exceptional and conpelling
ci rcunst ances. " In considering whether to agree to

such a notion, the Service will consider:

. whet her the alien has presented new evi dence that
is material and was not avail able and coul d not
have been di scovered or presented at the formner
heari ng;

. whether the alien is statutorily eligible for the
relief sought;

. whether the alien nerits a favorabl e exerci se of
di scretion;

. the hardship to the alien and/or his USC or LPR
famly nmenbers if the alien were required to
procure a visa through consul ar processing
(including the potential applicability of section
212(a) (9) should the alien depart the United

States);

. the alien's crimnal history, if any;

. t he nunber and severity of the alien's inmmgration
vi ol ati ons;

. whet her the alien has cooperated with, or his
continued presence in the United States is desired
for, a crimnal or civil investigation or

prosecution conducted by a federal, state, or
| ocal | aw enforcenment agency, and whether the
alien's renoval is consistent with I NS objectives.
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Menor andum from David Martin, dated Decenber 23, 1997,
reprinted 75 Interpreter Rel eases 275 (February 23
1998).

3. Sua Sponte Reopeni ng

The Board "may at any tinme reopen or reconsider on
its own notion any case in which it has rendered a
decision. 8 C.F.R 8§ 3.2. See also, 8 CF.R §
3.23(b) (an IJ "may upon his or her own notion at any

time, . . . reopen or reconsider any case in which he
has nade a decision, unless jurisdiction is vested in
the Board of Inmm gration Appeals”). |In Matter of J-J-,

Int. Dec. 3323 (BI A 1997), the Board said that the
"l'imted discretionary powers" conferred upon it by the
regul ati ons should be used only in "exceptional
circunstances.” This power is "not neant to be used as
a general cure for filing defects or to otherw se

ci rcunvent the regul ati ons, where enforcing them m ght
result in hardship.” Id.

[11. BARS TO ESTABLI SH NG ELI G BI LI TY FOR RELI EF

A Failure to Conply with the Terns of a Grant of
Vol unt ary Departure.

Under fornmer INA 8§ 242B (applicable to deportation
proceedi ngs comrenced before April 1, 1997) and INA 8
240B(d) (applicable to renoval proceedi ngs comrenced on or
after April 1, 1997), an alien is barred® fromcertain
forms of relief -- including adjustnent, suspension,
cancel l ati on of renmoval and registry -- if she remains in
the United States, absent exceptional circunstances, after

16

Fornmer I NA § 242B inposes a five year bar and | NA § 240B(d)
i nposes a 10 year bar on the specified fornms of relief.
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the expiration of their period of voluntary departure.?'’

What happens, however, if the alien presents a notion
to reopen prior to the expiration of the voluntary departure
and the imm gration judge fails to rule on it before the
alien's grant of voluntary departure expires? Inlnre
Shaar, Int. Dec. 3290 (BI A 1996), aff'd, Shaar v. INS, 141
F.3d 953 (9th G r. 1997), the Board held that the filing of
a notion to reopen:

. does not toll the voluntary departure period; and

. is not an exceptional circunstance that woul d excuse
the alien for having remained in the United States
after the expiration of her voluntary departure
deci si on.

So, a failure to depart within the period of voluntary
departure will render an alien ineligible for the specified
forms of relief even if a notion to reopen was pendi ng when
the voluntary departure expired.

"There may be cases in which the facts that are all eged
to constitute a prima facie case of "extrenme hardship' for
t he purpose of reopening to apply for suspension of
deportation [or sonme other formof relief] may also qualify
as an exceptional circunstance' beyond the alien's control
whi ch prevented the alien fromtinely departing the
country." Shaar, supra. The Board suggested however t hat
such an exceptional event nust "occur[] follow ng the grant
of voluntary departure” in order to qualify. 1d.

B. Failure to Report for Deportation

o The Ni caraguan Adjustment and Central Anerican Relief Act (NACARA)

grants NACARA-el i gi bl e Sal vadorans and Guat emal ans an opportunity to file one
notion to reopen "notw thstanding any limtation inposed by I aw on notions to
reopen." Despite the |anguage "notwithstanding any limtation," the
Department of Justice has determ ned that NACARA-eligible aliens remain
subject to former I NA § 242B.
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Shaar does not apply to an alien who was ordered
deported, rather than having been granted vol untary
departure. Matter of Singh, Int. Dec. 3324 (Bl A 1997).

In Matter of Barocio, 19 I &N Dec. (BIA 1985), the Board
denied an alien's notion to reopen deportati on proceedi ngs
on the grounds that he had deliberately flouted the
immgration |laws, stating: "where an alien has violated a
| awf ul order of deportation by failing to report to the
Service followng notification that his deportation has been
schedul ed, he does not nerit reopening of his deportation
proceedings in the exercise of discretion.” See also, Inre
Powel |, Int. Dec. 3253 (BIA 1995). The Board nade its
determ nation, however, "after having considered the
substantial equities” that were present in the case. 191 &
N Dec. at 258.

In recent years, the Board (and many inmm gration
j udges) have erroneously viewed Barocio as creating a per se
rule. The Board' s unexpl ai ned deviation fromthe text of
Barocio -- where it weighed the alien's substantial equities
against his failure to report for deportation -- constitutes
a clear abuse of discretion. Israel v. INS, 785 F.2d 738,
740 (9th Cir. 1986) ("The BIA acts arbitrarily when it
di sregards its own precedents and policies w thout giving a
reasonabl e expl anation for doing so.")

Moreover, the Board's attenpt to apply an absolute rule

is inconsistent with the plain | anguage of INA § 242B(e)(3).

Under INA § 242B(e)(3)(A)*®, an alien "who fails, other
t han because of exceptional circunstances, to appear for
deportation at the tine and place ordered shall not be
eligible for . . . [suspension of deportation] for a period
of 5 years after the date the alien was required to appear
for deportation.” That limtation, however, "shall not
apply . . . unless the Attorney General has provided, orally
in the alien's native | anguage or in another |anguage the
alien understands and in the final order of deportation
under this section [notice] of the consequences . . . of the
alien's failure, other than because of exceptional
circunstances, to appear for deportation at the tine and

18

Section 242(B)(e)(3) was added by the Immgration Act of 1990

(1 MWACT 90), Pub.L.101-649, 104 Stat.4978 and becane effective on Novenber 29,

1990.

See, Section 545(g)(2) of I MVACT 90 ("Subsections . . . (e)(3) of

section 242B of the Imm gration and Nationality Act . . . shall be effective
on the date of enactnent of this Act").
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pl ace ordered." [INA § 242B(e)(3)(B).' Thus, where an
alien has not received oral and witten notice of the
consequences of his failure to appear for deportation as
required by INA 8 242B(e)(3)(B), the Board can not apply a
per se rul e agai nst reopening.

An alien who fails to report for deportation after
recei ving proper notice of the consequences of a failure to
do so nust establish exceptional circunstances. InlInre
Powel |, Int. Dec. 3253 (BIA 1995), the Board held that an
alien had failed to establish "exceptional circunstances”
for his failure to report for deportation. |In that case,
the alien argued that although the surrender notice was
addressed to him he had not received it. He also inplied
that his attorney did not provide himw th a copy of the
notice. He did not, however, allege ineffective assistance

of counsel. The Board found "little reason to believe the
respondent's unsubstantiated claimof ignorance as an excuse
justifying his failure to report for deportation.” Even

assunm ng the truth of the respondent's all egations, however,
the Board ruled that he had failed to show excepti onal

ci rcunst ances, because he had offered "no evidence or
argunent indicating that he attenpted to remain in contact
with his fornmer counsel or to remain apprised of the status
of his case.” The Board concl uded: "Vague, general, and
unsubstanti ated all egations that an alien was unaware that
he was required to surrender for deportation are not
sufficiently conpelling to neet this definition."

19

Al t hough Section 242(B)(e)(3) does not specifically nention

notions to reopen, it quite clearly limts the Board' s authority to deny such
noti ons that are based on an alien's clained eligibility for suspension of
deportation. In fact, the provision is only relevant to applications for
suspensi on of deportation that arise in the context of a notion to reopen
because it applies only to aliens who have been al ready ordered deported.
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